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STAlrE OF }.TgW YORK

STATE TAX CO}O4ISSION

In the Matter of  the Appl lcat ion

o f

JOIIN B. WALKER AND CONSTANCE M. T,iALIffiR

Fon a Redeterrninat ion of  a Def lc iency
or for a Refund of Personal Income
Taxes under Artiele 22 of t]ne Tax Law
fon ttre year 1961

a

a

a

DECISTON
ON

DEFAULT

The pet i t ionen having f i led a pet i t ion fon a redeterminat ion

of a def ic iency'or for  a refund of  personal  ineome taxes unden

Article 22 of the Tax Law for the year 1961 and a lreaning havlng

been duly scheduled at the offlces of the Depantment of Taxation

and Finanee at 80 Centne Stneet, Ner^r Yonk, New York, on Febnuany 19,

1970, befone Francis X. Boylan, Esq.. ,  Heaning Off icen, and the

Depar tment .hav ing  appea: .ed  by  E.  H.  Bes t ,  Counse l ,  (So lomon S ies ,

Esq. of  counsel)  and there having boen no appearance on behaLf of

the petlt ioner and the necond having been duly examined and

considered, the State Tax Comrr lssion f inds that:

1.  fLre fa i lune of  any appearance on behal f  of  the pet i t ionen

at  the  schedu led  hean ing  cons t i tu ted  a  de fau l t .

2 .  By  a  no t ice  o f  de f ic iency ,  da ted  l {anch 1 ! ,  1965,  and an

attached statement of  audi t  changes, the State Ta.x Conmission

not i f ied pet i t ionen that i t  determined that thene was a def ic iency

of pensonal  income taxes fon the year 1951 in the a:r : .ount of  $1009.77

together  w i th  ln te res t  in  the  amount  o f  $176.71 ,  to  a  to taL  o f

$ f f85 . l+B fon  the  sa id  year  as  o f  the  da te  o f  the  sa ld  no t ice .

3.  In their  r .etur"ns pet i t ioners al located onl-y a port lon of

their  respect ive salar les -  36 New York 
1"y" 

of  Zl t2 days wonket l .  -

to New Yonk. Pet i t ioner wes an execut ive for  two af f i l iated

corporat ions ai  l tTew York,  New Yorl : ,  each paylng hls salary and his



al
c

wife was hLs secretany; hen salery was pald by one of  the two said

corpora t ions .

Tlre statement of audit changes ln effect disallowed the

allocatlon of only a pontion of such Lncome to New Yonk, deterrnlning

Ln effect all of sueh salany lncorrre was from New Yonk sollrces. A

failure to nepLy to a letten dated December, 2!, Lg6t+, which esked.

for substant iat ion of  the r lg i t  to the al locat lon c la imed was cl ted

in the statement of audit changes

L.  Pet t t ionents  (John B.  t la lken ts )  sa la r ies  f rom the  two

corponat ions  aggr "egatea  $r l r2oo.oo  in  rg51,  h is  w i fe rs  sa lanSr  was

ln the amount of  $4,BOO,O0. In pr ion years he had rocelved a salary

of $z5roo0.oo from the two eorporations; and it ls found that he

was on e semi-netined status in 1961 and that his arrangernent with

the conporat ions was such that his posi t ive dut, ies,  i f  any,  at  th is

t ime were not wel l -def ineC.

5. Statertents made in suppor. t  of  pet i t ionerts content ion by

his rept'esentative at tho pr.ellminary heaning and by hlrn ln coFros-

pondence that the time he spent at hom.e in New Jensey, on in Flonida

where he stayed fon a numben of  months,  or  on v is i ts made to state-

side and forelgn ci t ies l rere in ef fect  on assignment by his

employens, at  theln request and in thelr  interest  and for sales

promot ion in their  behal f ,  so as to make such places sl tus of

empLoyment outside of  the State fon the punpose of  a l locat lon,  wetae

not suf f ic ient ly direct  dnd unequivocal  to estabLlsh the conclusions

contended fon, or to negate that his presence at  such places was

for personal  reasons or on business not that  of  h is ernployens,

Accordingly,  the State Tax Comraission hereby

DECIDES:

A. that  the said determinat ion of  a def ic ieney was not unlawful

on  incor rec t .
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In  o rden to  es tab l i sh  a : : igh t  to  a l loca te  on ly  a  por t ion  o f

the salary fnom New York employers to this State, the petlt ionens

had. to establlsh that the emplo;rment of the petit lonen, John,

(and correspondingly that  of  h is secretary,  h is wi fe)  naa a s i tus

outside of  New York;  that  ls  to say,  that  h ls presence outside the

State l ras necessary by neason of  some exLgency or need of  the

business and not fon reasons personal  to him or fon his convenience

on fon othen business pur?oses. This was not shown

that said def ic iency set fonth in paragraph 2 hereof Ls

aff i rmed and const i tutes an assessment of  taxes as of  the date of

the  sa id  no t ice  thereo f .  TLre  sa id  assessment  i s  sub jec t  to

fur.ther lntenest at 6/" per annum as pr.ovided by Tax Law ($$5Bh and

585).

DATED: Albany, New York
Aprt t  29,  I9TO

STATE TAX CO}O{ISSION

*-.k*^d-.**


